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[M. HIDAYATULLAH, S, M. SIKRt AND C. A, VAIDIALINGAM, JJ.]

Central Exclse Act, 5. 4 and Central Excise Rules 1944 r. 9 and r. 94—
Goods removed from faciory after payment of duty—Change in rate of
duty—Cruclal time for changed rate to apply, whather payment of duty
or removal of poods,

The appellant company catried on in the State of Orissa the business
of manufacturing and e ing‘“paper and boards, It held a l'cence in
Porm L.4 under the Central Excise Act as dpreaerlbed by the Central Excise
Rules., 1944, The cm%anl_'s factory and it promises were demarcated
under the sald Rules, e Factory enjoyed the benefit of a private ra.lway
siding in the factory area. In 1960 u new siging was constructed out-
side the original factory promlses; the company's request to the Excise
authorities to amend ita licence so as to Include the new rallway siding In
the factory arsa was rofused, On February 27 und 28, 1961 the compuny
loaded some wagons of paper after effeciing clearance of these goods by
payment of oxcisg duty under r, 52 of the Excise Rules, The wagons
then passed into the hands of rallway adminlstration but as a pllot engine
wis not avallable they were shunied into the new sid:ng. On Mareh 1,

61 new rates of excle duty came into forgs and the Deputy Superin.
tendent of Central Exclse demanded extra duty on the wagons loaded on
Fabtuary 27 and 28, 1961 on the ground that they were found in the

9,45 a.m, on March 1, 1961, o company relying

mto% anlm til
enr of the Exclse Rulea submitted that the duty was payable at the
tate in force on the dats on which the duty was actually pald, In the

alternative It submitted that the goods having been cleared and removed
from the factory premlses before the midnight of February 28, 1961, could
not be made llable for the enhanced duty which came inte foreg on March
1, 1961, The contentions were not accepted by the Dﬁput%!ihSuperinwm
dent, l:égher departmontal authorities also rejected them, The company
then filed an sppl'eatlon for revision before the Goverament of India

& usﬂal» belng rejocted the eompuny appealed by apeclal leave to this

HBLD : (1) In the case of manufactured goods, aceordiag io th a

vises to r, 9, l)n payment of the duty and lhes slearange of g%oﬁg m'a;tge

synehronous: or the Pﬂgmm may be postpened although the poods may

ba removed. In the latter ease, under the second part of r UA the eritieal

guﬁ.ifbiﬁme:y%:nrﬁemy eg't:ea bdsf fronzh the fnetelxw gr warehouse;
o befors temoval,

flret panm of t, 9A the critieal time s the paym‘m ofo‘éthr.t [%.ﬂiiucd]” the

It cannot be said that the first part of r. 9A relat .
od goods and the second part to %:mu:urund m ‘[glgmﬁanufaemr

(i) Tn the present ease the payment of dui
¢learanes of the goods bowmptgc gate pas‘: s:an\;neg ?:“%rzogg:! %ﬂ‘yug:
lssued when the goods have actually been cleared for removal, The pay-
e e et (he remove) uty” oy ad ooth Do <Hectad
‘the: rate . 'The resave e
from the appellant company was therefors tnomu?. fa13 Dﬂ,ng? duty



206 SUPREME COURT REPORTS [1967] 3S.CR.

(iii) The Excise authorities had themselves refused to recognise the
new railway siding as part of the factory and it could not therefore be
said that the wagons being in the new siding must be treated as still in
the factory. {213 F]

Civi. APPELLATE JURIspICTION : Civil Appeal No. 30 of

1966.

Appeal by special leave from the order dated June 7, 8, 1963
of the Government of India, Ministry of Finance (Department
of 6Revenuua) in Central Excise Revision Application No. 463 of
1963,

B. Sen, Bishan Narain and B. P. Maheshwari, for the appellant,

S. V. Gupte, Solicitor-General, S. G. Patwardhan, R. N.
Saththey, and S. P. Nayyar, for the respondent,

The Judgment of the Court was delivered by

Hidayatullah, J. The appellant is a public limited company
which carries on the business of manufacturing and selling whole-
sale, paper and boards at Brajrajnagar in the State of Orissa. The
appellant company holds a licence under the Central Excise Act
in Form L-4 prescribed by the Central Excise Rules, 1944, The
appellant company’s factory and its premises and precincts have
been demarcated under the said Rules. The Factory is traversed
by railway lines, because the appellant company enjoys the bene-
fit of a private siding. In 1960, the appellant Company construct-
ed a new railway siding outside the original factory premises
where bamboos and other raw materials were stored and construct-
ed a platform for loading and unloading. This extension has
not been included in the factory or its premises or precincts for
purposes of the Excise Rules. It is presumably so, because. to
reach the new siding, a public road has to be traversed which is
not enclosed and from which public cannot be excluded. It is
in evidence that after this new siding was constructed, the appellant
company requested the Excise authorities to amend the licence to
include the new railway siding; but this was refused,

On February 27, 1961, the appellant company loaded 20
wagons of paper after effecting clearance of these goods by pay-
nment of the excise duty under r, 52 of the Excise Rules. On
February 28, 1961, the appellant company loaded 13 more wagons
and cleared them. These wagons were sealed by the railway ad-
ministration and railway receipts were issued to the appellant
company. The company also obtained gate pass. The wagons
then passed into the control of the railway. administration, but as
a pilot engine was not available, the wagons were shunted into the
new siding, The exit from the new siding is only through the
factory premises because the railway track comes to a dead-end
on the other side.
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The Deputy Superintendent of Central Excise wrote to the
appellant company on March 1, 1961 that the wagons loaded
on February 27 and 28, 1961 were found inside the factory pre-
mises till 9-45 AM, on March 1, 1961 and the goods were there-
fore liable to be assessed at the higher rates of excise duty current
from March 1, 1961, The appellant company contended before
the Deputy Superintendent that the wagons were duly sealed after
the completion of loading in his presence, were taken out of the
factory premises and were not in the factory when the new rates
came into force. The appellant company relying upon 1. 9A of
the Central Excise Rules, 1944 submitted that duty was payable
at the rate in force on the date on which the duty was actually
paid. In the alternative, the appellant company submitted that the
goods having been cleared or removed from the factory premises
before the midnight of February 28, 1961, could not be made
liable for the enhanced duty which came into force from March
1, 1961. These contentions were not accepted by the Deputy
Superintendent who demanded payment of Rs, 45,475.83, from
the appellant company as differential excise duty. The amount
was paid under protest and without prejudice to the rights of
appeal and representation to the proper authorities under the
Excise Act,

The matter was then placed by the appellant company before
the Assistant Collector, Central Excise, Cuttack and the company
requested that the differential duty be refunded as it had been
illegally collected. The Assistant Collector rejected the claim
and confirmed the collection of differential duty. The appellant
company appealed to the Collector of Central Excise, Calcutta
and Orissa but the appeal was dismissed on March 12, 1962,
The appellant company then filed an application for revision
against the order of the Collector of Central Excise, Calcutta and
Orissa before the Government of India (Central Excise Revision
Application No. 473 of 1963). The application for revision was
rejected by the Government of India on June 7/18, 1963. No
reason was given in the order communicated to the appellant
company. The present appeal has been filed by special leave
against the last order,

The first contention in this appeal is that the order of the De-
puty Superintendent confirmed by the Assistant Collector, the
Collector of Excise and the Central Government was illegal and
contrary to the provisions and intendment of the Central Excise
Act and the rules framed thereunder, because under r. 9A, first
part, these goods were cleared by payment of excise duty and
could not be reassessed to the enhanced duty. It is further submitted
alternatively that the goods were removed from the factory proper
before the midnight of February 28, 1961 and therefore could
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not be assessed to the enhanced duty even if the latter E:rt of
rule 9A applied. A third contention that the order of the Central
Government was bad because it gave no reason for the rejection
of the application for revision was not pressed seriously, We shall
examine the first two arguments only,

. The duty of excisc on paper and boards was increased by s.
13 of the Finance Act, 1961 (Act XIV of 1961) read with item
17 of the Schedule, Under the Provisional Collection of Central
Taxes Act (XVI of 1931) this duty became payable from the 1st
day of March, 1961. The question, therefore, arises whether the
goods are to bear the old duty or the'new. This question depends
upon the time at which the duty was pagable on the goods in this
case, That in its turn depends upon the true construction of r.
9A of the Central Excise Rules, 1944, The rule conslsts of two
sub-rules, but we are concerned with the first sub-rule and first
groviw to - that sub-rule. The relevant portion of the rule may
e read even at this stage:

“9A, (1) Alteratlon of duty or tariff valuation,—

The rate of duty and the traiff valuation (if an? tal-li"
plicable to goods cleared on payment of duty shall be the
rate and valuation (if any) in force on the date on
which duty s pald, or if the goods are cleared from a
factory or a warehouss, on the date of the actual re-
moval of such goods from such factory or warchouse:

Provided that if the goods have previously been
removed from warehouse under boand to be. reware.
housed, and the duty Is pald on such goods without

- thelr being rewarchoused, the rate and valuatlon (if
- any) applieable thersto shall be the rate and valuatlen
s anyg in force on the date on which duty !s pald er
it duty ls pald through an aceount-current m ntalaed
with the Cellecter under Rule 9, en the date en which
an application In the proper form Is dellvered to the
officer-in-charge of the warchouse from which the
goods were removed:

To understand this rule and its Implicatlons something must
be said first about the scheme of the Central Exciss and Salt Aet,
1944 and the Central Exclse Rules, 1944, The Central Exclse
Act defines ‘exclsable goods’ to mean goods speelfied In lta Flmt
Schedule and subjeot to a duty of exclss, The Act further defines
‘factory’ to mean any premises Including the precincts whereln
exclsable goods are manufactured, er whereln or in any part of
which any manufacturing process cennceted with the produetion

H
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of these goods is being carried on or is ordinarily carried on,
‘Manufacture' is defined to inciude any process identical ar ancil-
lary to the completion of a manufactured product, and certain
rocesses in relation to tobacco and salt are included in manu-
ucture, but with these we are not concerned. It also defines
‘curing’ as including any process for rendering an unmanufac-
tured product fit for marketing or manufacture, Section 3 of the
Act lays down inter alia that there shall be levied and collected
in sucfyl a manner as may be prescribed dutles of excise on all
excisable goods which are uced or manufactured in India at
the rates setforth in the Flrst Schedule, Section 4, which is
headed “Determination.of value for the pli\Tom of duty”, pro-
vides that where any article is chargeable with duty at rates de-
pendent on the value of such article such value shall be deemed
to be the whole aale cash price for which an article of like kind
and quality {s sold or is capable of belng sold at the time. of the
removal of the article chargeable with duty from the factory
or any other premises of manufacture or production for delivery,
etc. The emphaili In &, 4 i5 on the time of removal of the article
chargeable with duty from the factory, This is the onl Txldmce
which the Act furnishes, We may now turn to the Ruies,

Under the Rules, duty means duty payable under s 3. of the
Act above-mentloned, Rule 2(xv) defines ‘warchouse’ as an
pluce or premliea’ appointed or lcensed under rule 140. We
now come to Chapter III which deals with levy and refund of and
exemption from duty, Rule 7 provides that every person who
produces, cures or manufactures sxclsable s or who
stores such goods 1n & warehouse shall pay the duty or duties
leviable on such goods at such time and place and to such pe
aé may be designated in or under the authority of the Rulms,
whather the pa{mm of such duty or dutles is secured by bond
or otherwise. Rule 9 lays down the tme and manner of payment
of duty, The rule may be read here:

“9. Time and manner of payment of duty,—

(1) No exclsable goods ahall be removed from any
place whers they are produced, cured or manufactured
or any premises g urtenant  thereto, which mey be
specified by the Collector In this bohalf, whether for
consumption, expert, or manufacture of any other coms
modity In or outside such place, until the exclse duty
leviable thereon has been pald at such place and In
such manner as {1 prescribed in thess Rules or as the
Collector may ruht: re, and except on presentation of
an "ﬁplientlcn in the proper form and on obtaining the
permislon of the proper officer on the form:
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Provided that such goods may be deposited without
payment of duty in a store-room or other place of stor-
age approved by the Collector under rule 27 or rule 47
or in a warehouse appointed or licensed under rule 140

- or may be exported under bond as provided in rule 13:

Provided further that such goods may be removed

on part payment of duty leviable thereon if the Central

' Government, by notification in the Official Gazete,
allow the goods to be so removed under rule 49:

Provided also that the Collector may, if he thinks
fit instead of requiring payment of duty in respect of
each separate consignment of goods removed from the
place or premises specified in this behalf, or from a
store-room or warchouse duly approved, appointed or
licensed by him keep with any person dealing in such
goods an account-current of the duties payable thereon
and such account shall be settled at intervals not ex-
ceeding one month, and the account-holder shall peri-
odically make deposit therein sufficient in the opinion
of the Collector to cover the duty due on the goods in-
tended to be removed from the place of production,
curing manufacture or storage,

"
.

This rule prohibits the removal of goods from the factory or any
premises appurtenant thereto until the excise duty leviable thercon
has been paid. The factory and the premises appurtenant
thereéto has to be specified by the Collector. To this rule there
are exceptions. One of them is that the goods may be deposited
without payment of duty in a store-room or other place of siorage
approved by the Collector under rule 27 or under rule 47 any
warehouse appointed or licensed under rule 140. Another ex-
ception is that the goods may be removed on part payment of duty
leviable if the Government notifies and allows the goods to be so
removed or the Collector if he thinks fit, approves the opening of
an account-current of the duty payable and the account-holder
periodically makes. deposits sufficient in the opinion of the Coltec-
tor to cover duty due on the goods intended to be removed from
the place of manufacture or storage. As we are not concerned
with export under bond we may not refer to rule 13 but it is
necessary to see rules 47 and 140. Rule 47 is headed “Goods
may be stored without payment of duty” Under this rule a
manufacturer has to’ provide a store-room or other place of
storage at his premises for depositing goods made on the same
_premises without payment of duty. Duty-paid goods and goods
other than excisable goods made in the factory must not be
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deposited in such store-rooms or place. The store-room or place
must be declared by the manufacturer and approved by the Col-
lector. To this rule there is an exception and it is that if the
manufacturer undertakes to pay duty on all the manufactured
goods and clears them immediately on completion of manufac-
ture the Collector may exempt him from providing a storc-room
or other place of storage. Rule 140 deals among other matters
with the appointment and licensing of warchouse. Under this
rule the Collector shall by order in writing from time to time
approve and appoint & public warehouse and may in like manner
license private warehouses for the storage of excisable goods on
which duty has not been paid.

The Rules make a distinction between manufactured and
unmanufactured goods. The relevant rules may also be seen.
Rule 25 provides for unmanufactured goods and rules 52 and 52A
for manufactured goods. Rule 25 deals with clearance of un-
manufactured products on payment of duty. This rule applies to
a curer who may apply to an officer to get the goods weighed and
duty assessed. If the duty so assessed is then paid thé curer is
granted a transport permit authorising him to remove the pro-
ducts to any destination named by him. Rule 52 deals with manu-
factured goods. It deals with clearance on payment of duty. The
rule reads as follows :— ‘ '

“32. Clearance on payment of duty.—

When the manufacturer desires to remove goods
on payment of duty, either from the place or premises
specified under rule 9 or from a store-room or other
place of storage approved by the Collector under rule
47, he shall make application in triplicate (unless
otherwise by rule or order required) to the proper
officer in the proper Form and shall deliver it to the
officer at least twelve hours (or such other period as
may be elsewhere prescribed or as the Collector may
In any particular case require or allow) before it is
intended to remove the goods. The officer shall, there-
upon, assess the amount of duty due on the goods and
on production of evidence that this sum has been paid
into the Treasury, or paid to the account of the Collec-
tor in the Reserve Bank of India or the State Bank of
India, or has been despatched to the Treasury by money-
order shall aliow the goods to be cleared.”

We may also refer to rule 52A which provides for the actual
removal of the goods from the factory. p'lf‘he rule provides that
no excisable goods shall be delivered from a factory except
under a gate pass signed by the owner of the factory and counter-
signed by the proper officer. Such a gate pass is made out in
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triplicate and must be presented to the proper officer for countes-
signature at least one hour before the actual removal of the
goods from the factory. In the present case a gate pass had
been obtained. Rule 51A then provides that except as otherwise
expressly provided for in the Rules, no duty-paid poods shall be
allowed to re-enter or be retained in, any part or premises of
factory. We may now turn to rule 9A, the interpretation of
which has given rise to the present case.

The dispute, shortly stated, is as to the application of the two
parts of Rule 9A. According to Mr. B. Sen for the appellant
company, the first part applies where duty is paid and the goods
cleared and in such a case the critical point of time is the pay-
ment of duty and the point of time of the removal from the
factory is not relevant. In the second part, according to him,
the critical time is the removal of the goods from a factory or
warehouse without payment of duty such as happens when they
are removed under the provisos to Rule 9A. In this view of the
matter he contends that this case falls within the first part of
Rule 9A. On the other hand, the learned Solicitor General on
behalf of the Union of India submits that the main rule is in
the first part and the second part of the rule is an exception. He
suggests that one part speaks of payment of duty and the other
of removal and the difference in fpoint of time is between clearance
- of duty in the case of unmanufactured goods and the actual re-
moval of the goods from the factory or warchouse in the case
of manufactured goods. To prove his point he emphasises the
separate provisions regarding manufactured goods in Chapter V
and unmanufactured goods in Chapter IV of the Rules.

In our opinion Rule 9A cannot be read on the basis of the
classification suggested by the Solicitor General, No doubt rules
9 and 9A apply to manufactured as well as unmanufactured goods
because rule 9 speaks in terms of both and rule 9A mentions
in one place goods without adverting to the source and in the
other the factory or warehouse. But the distinction in the two
parts ‘of rule 9A cannot be founded on the basis of a difference
to be found in Chapters IV and V of the Rules. Rule 25 allows
the clearance of unmanufactured products on payment of duty
but rules 26 and 27 allow such products to be despatched to a
bonded warchouse or to be deposited in a curer’s bonded store-
room. A special rule applies to the latter goods deposited in
the store-room. They must be cleared on payment of duty
ordinarily before the 30th day of June (extended to 31st Decem-
ber under certain conditions) of the year following that in which
they are harvested or deposited. On the other hand, under rule
49 “payment of duty is not required in respect of goods made in
a factory until they are about to be issued out of the place or
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premises specified under rule 9 or are about to be removed from
a store-room or other place of storage approved by the Collector.
The only exception to this is their removal to a licensed ware-
house. Rule 52 then says that when the manufacturer desires to
remove goods on payment of duty from the factory or store-room
or other place of storage, he can get the duty assessed, pay it
and get a clearance and a gate pass. He must then remove the
goods and such goods must not lie in the factory etc. or after
removal re-enter the premises (vide r. 51A).

It will thus be seen that in the case of manufactured goods
the payment of duty and the clearance of goods may be synchro-
nous or the payment may be postponed although the goods may
be removed (provisos to r. 9). This immediately sets up two
kinds of cases in respect of manufactured goods, The critical
time thus becomes the removal from the factory or warehouse
but if the payment of duty is made before the removal then the
critical time is the payment of duty. In the present case the
payment of duty was synchronous with the clearance of the goods
because the gate pass can only be issued when the poods have
actually been cleared for removal. The above comstruction of
the Rules agrees with the construction placed by the Board of
Revenue in its ruling of 1957 when the effect of the sealiag of
the wagons by the Railway after loading and the issuance of
railway receipts was considered. The Board ruled that such
goods would not be considered as lying in the stock in the factory
ptemises. When we add to it the fact in this case that duty was
paid on the goods and gate pass was also issued, there remains
little to argue except to say that the wagons being in the new
siding must be treated as still in the factory. Here the difficulty
in the way of the Union of India is that the Excise authorities.
themselves refused to recognise this portion as part of the factory.
If the goods were put in the wagons after payment of duty, and
the wagons were sealed and shunted out of the factory proper
on a gate pass, not only under the ruling of the Board but also
on the application of the Rules as explained here these goods
became free of the enhanced duty. The recovery was accordingly
erroneous. The duty collected must, therefore, be refunded and

we order accordingly. The appellant’s costs must be paid by the
respondent.

G.C. Appeal allowed.



